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Five  years  ago  no  one  could  have  foreseen  that  the  course 
of  world  politics  was  soon  to  draw  England  into  such  close 
relations  with  the  United  States  that  she  could  gracefully  sur- 
render the  rights  she  had  so  insistently  adhered  to  in  all  pre- 
vious discussions  of  the  canal  question  and  concede  fully  and 
frankly  our  main  contention.  Yet  such  is  the  case.  The 
ILiy-Pauncefote  treaty  can  be  regarded  in  no  other  light 
than  that  of  a  friendly  concession  on  the  part  of  England  of 
rights  which  she  indisputably  held  under  the  Clay  ton-Bui  wer 
convention.  But,  while  so  far  as  accomplishing  the  immediate 
object  is  concerned,  the  Hay-Pauncefote  treaty  is  a  triumph 
of  diplomacy,  it  can  scarcely  be  regarded  as  a  triumph  of  the 
principle  of  international  law  which  it  professes  to  embody, 
or  as  a  permanent  adjustment  of  the  canal  problem.  The 
treaty  professes  to  preserve  "the  general  principle  of  neutrali- 
zation" established  in  Article  VIT1  of  the  Clayton-Bulwer 
treat}T,  but  its  provisions  ignore  some  of  the  essential  elements 
of  neutralization  as  that  term  is  generally  defined. 

The  term  " neutralization"  is  comparatively  new  and  its 
exact  significance  in  international  law  is  not  readily  deter- 
mined. While  the  principle  was  recognized  by  the  congress 
of  Vienna,  the  word  "neutralization"  has  until  comparatively 
recently  been  avoided  by  diplomatists  and  publicists.  Prob- 
ably the  earliest  definition  of  the  term  by  a  writer  of  recog- 
nized merit  is  given  by  Holland  m  an  article  on  "The  inter- 
national position  of  the  Suez  Canal"  in  the  Fortnightly 
Review  for  July,  1883.  He  says: 

"Neutrality"  is  always  the  correlative  of  "belligerency."  A  state  is 
neutral  which  chooses  to  take  no  part  in  a  war,  and  persons  and  property 
are  called  neutral  which  belong  to  a  state  occupying  this  position.  The 
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term  has  in  recent  times  received  a  larger  application.  A  condition  of 
neutrality,  or  one  resembling  it,  has  been  created,  as  it  were,  artificially, 
and  the  process  has  been  called  "  neutralization." 

Further  in  the  same  article  he  says: 

States  have  been  permanently  neutralized  by  convention.  Not  only  is 
it  preordained  that  such  states  are  to  abstain  from  taking  part  in  a  war 
into  which  their  neighbors  may  enter,  but  it  is  also  prearranged  that  such 
states  are  not  to  become  principals  in  a  war.  By  way  of  compensation  for 
this  restriction  on  their  freedom  of  action,  their  immunity  from  attack  is 
guaranteed  by  their  neighbors,  for  whose  collective  interests  such  an 
arrangement  is  perceived  to  be  on  the  whole  expedient. 

Lawrence,  in  his  volume  of  Essays  on  Some  Disputed 
Questions  in  Modern  International  Law,  published  in  1884, 
says: 

In  ordinary  neutrality  there  are  two  elements — the  element  of  abstention 
from  acts  of  war  and  the  element  of  freedom  to  abstain  or  not  to  abstain 
at  pleasure.  Now,  if  we  take  away  the  latter  we  get  neutralization. 

.  In  these  definitions  we  have  the  real  point  of.  the  distinction. 
Ordinary  neutrality  is  purely  voluntary  on  the  part  of  the 
state  exercising  the  same,  and  may  be  terminated  at  any  time, 
while  neutralization  imposes  a  more  or  less  permanent  status 
of  obligatory  or  conventional  neutrality,  not  terminable  by 
volition  of  the  state  which  accepts  it  or  upon  which  it  is 
imposed,  which  state  thereby  accepts  a  limitation  to  that 
extent  upon  its  sovereign  freedom  of  action. 

In  this  sense  Switzerland,  which  had  been  forced  by  Napo- 
leon from  her  historic  policy  of  political  isolation  and  drawn 
into  the  turmoil  of  European  war,  was  declared  a  neutral 
state  by  the  congress  of  Vienna  and  placed  under  the  collect- 
ive guaranty  of  the  powers.  The  same  principle  was  extend- 
ed to  Belgium  in  1831,  and  to  the  Grand  Duchy  of  Luxemburg 
in  1867.  The  treaty  by  which  Luxemburg  was  neutralized 
provided  expressly  for  the  demolition  of  the  fortress  of  the 
city  of  Luxemburg.  The  same  status  was  imposed  upon  cer- 
tain of  the  Ionian  Islands,  Corfu  and  Paxo,  when  they  were 
annexed  to  Greece  in  1864.  The  treaty  declares  that — 

as  a  necessary  consequence  of  the  neutrality  which  the  Ionian  Isles  are 
thus  to  enjoy,  the  fortifications  constructed  in  the  Isle  of  Corfu  and  its 
immediate  dependencies,  having  no  longer  any  object,  shall  be  demolished. 

At  the  Berlin  conference  of  1884-85,  when  the  Congo  Free 
State  was  established,  Mr.  Kasson,  the  delegate  of  the  United 
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States,  proposed  that  the  principle  of  neutralization  be  ex- 
tended to  the  basin  of  the  Congo.  As  the  greater  part  of  this 
territory  was  held  in  protectorate  or  ill-defined  sovereignty 
by  the  powers  forming  the  conference,  they  were  not  willing 
to  limit  their  freedom  of.  action  to  the  extent  proposed  by  Mr. 
Kasson,  but  they  agreed  that  in  the  event  of  war,  on  any  ques- 
tion not  connected  with  the  Congo  territory,  the  signatory 
powers  would  use  all  their  influence  to  secure  from  the  bellig- 
erents declarations  neutralizing  for  the  time  being  their 
African  interests.  The  Geneva  convention  of  1864  extended 
the  principle  of  neutralization  to  persons  and  things,  exempt- 
ing from  attack  or  capture  surgeons,  nurses,  ambulances,  and 
field  hospitals. 

From  a  study  of  these  familiar  cases  it  will  be  seen  that 
neutralization  implies:  (1)  A  formal  act  or  agreement;  it  is  a 
matter  of  convention  constituting  an  obligation,  not  a  mere 
declaration  revocable  at  will.  (2)  It  implies  a  sufficiently 
large  number  of  parties  to  the  act  to  make  the  guaranty  effect- 
ive. (3)  It  implies  the  absence  of  fortifications.  The  mere 
existence  of  fortifications  would  impeach  the  good  faith  of  the 
parties  to  the  agreement.  (4)  It  implies  certain  limitations 
of  sovereign ty  over  the  territory  or  thing  neutralized.  (5)  It 
implies  a  more  or  less  permanent  condition.  In  this  it  differs 
from  ordinary  treaty  stipulations  terminated  by  war  between 
the  contracting  parties.  A  treaty  establishing  neutralization 
is  brought  into  full  operation  by  war. 

When  we  come  to  extend  the  same  principle  to  waterways, 
however,  we  find  the  conditions  to  be  altogether  different. 
The  first  and  most  fundamental  difference  is  that  states  have 
acquired,  by  international  Usage  and  prescription,  rights  and 
interests  in  the  territorial  waters  of  other  states  which  they 
have  no  claim  to  exercise  in  respect  to  land.  Secondly,  armies 
and  implements  of  war  are  absolutely  excluded  from  the  terri- 
tory of  neutralized  states,  while  neutralized  \vaterwa5rs  are 
by  design  open  to  the  innocent  passage  of  war  ships  not  only 
in  time  of  peace,  but  also  in  time-of  war.  Thirdly,  the  war- 
fare of  the  future  will  in  all  probability  be  confined  more  and 
more  to  the  sea,  thus  enhancing  the  strategical  value  of  water- 
ways and  canals  which  are  adjuncts  to  the  high  seas,  as  well 
as  increasing  the  temptation  to  appropriate  them  for  national 
purposes. 
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The  battle  for  the  freedom  of  the  high  seas  has  been  fought 
and  won.  This  freedom  has  been  extended  in  a  modified  form 
to  navigable  rivers,  "  sometimes  by  tacit  understanding  of  the 
law  of  nations  to  this  effect,  sometimes  by  treaty."  The  treaty 
of  Vienna  (1815)  laid  down  the  general  principle  that  the  navi- 
gation of  all  rivers  separating  or  traversing  different  states 
should  be  entirely  free  from  the  point  where  each  river  be- 
came navigable  to  the  point  where  it  entered  the  sea.  Certain 
specific  rules  were  adopted  and  applied  to  the  Rhine  and  to 
other  rivers  of  northern  Europe.  The  free  navigation  of  the 
St.  Lawrence,  while  claimed  as  a  right  by  the  United  States, 
rests,  as  a  matter  of  fact,  on  the  reciprocity  treaty  of  1854 
and  the  treaty  of  Washington  of  1871. 

The  treaty  of  Paris  (1856)  extended  this  principle  to  the 
Danube  in  these  terms  (article  15): 

The  act  of  the  congress  of  Vienna  having  established  the  principles  in- 
tended to  regulate  the  navigation  of  rivers  which  separate  or  traverse  dif- 
ferent states,  the  contracting  parties  stipulate  among  themselves  that  those 
principles  shall  in  future  be  equally  applied  to  the  Danube  and  its  mouths. 
They  declare  that  this  arrangement  henceforth  forms  a  part  of  the  public- 
law  of  Europe,  and  take  it  under  their  guaranty. 

This  extension  of  the  principle  of  mare  liberum  to  navigable 
rivers  can  hardly  be  called  neutralization.  It  is  merely  for 
commercial  purposes  and  rests  on  treaty  stipulations  that  do 
not  expressly  provide  for  a  state  of  war. 

But  this  treaty  of  Paris  went  a  step  further.  In  view  of 
the  difficulties  of  keeping  the  Danube  open  to  navigation  the 
river  was  placed  under  an  international  commission  charged 
with  the  execution  of  the  work  of  clearing  it  of  obstructions. 
It  was  provided  that  these  works  should  enjoy  "the  same 
neutrality  which  has  hitherto  protected  them." 

The  neutralization  of  the  Danube  was  further  secured  by 
treaties  of  1865  and  1878,  the  latter  of  which  provided  (arti- 
cle 52): 

All  the  fortresses  and  fortifications  existing  on  the  course  of  the  river 
from  the  Iron  Gates  to  its  mouths  shall  be  razed,  and  no  new  ones  erected. 
No  vessel  of  war  shall  navigate  the  Danube  below  the  Iron  Gates  with  the 
exception  of  vessels  of  light  tonnage  in  the  service  of  the  river  police  and 
customs. 

It  is  evident  that  this  sort  of  neutralization  which  excludes 
war  ships  is  a  veiy  different  thing  from  the  neutralization  of 
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a  canal  constructs  1  in  part  for  the  accommodation  of  ships  of 
war. 

Akin  to  this  are  the  various  treaty  stipulations  governing 
the  use  of  the  Black  Sea.  Until  1774,  it  was  the  practice  of 
the  Porte  to  exclude  all  ships  from  the  Black  Sea.  After 
1774  war  ships  only  were  excluded.  Great  Britain  and  other 
powers  recognized  this  "ancient  rule  of  the  Ottoman  Empire." 
The  restriction,  only  slightly  modified,  has  been  recognized  and 
continued  by  the  treaties  of  1840,  1856,  1871,  and  1878,  all 
signed  by  the  great  powers  of  Europe.  Hence  these  restric- 
tions are  binding,  but  they  rest  solely  on  treaty  stipulations 
and  not  on  the  common  law  of  nations. 

Article  XI  of  the  Treaty  of  Paris  (1856)  declares— 

The  Black  Sea  is  neutralized.  Its  waters  and  its  ports,  thrown  open  to 
the  mercantile  marine  of  every  nation,  are  formally  and  in  perpetuity 
interdicted  to  the  flag  of  war,  either  of  the  powers  possessing  its  coasts,  or 
of  any  other  power,  with  the  exceptions  mentioned  in  Articles  XIV  and 
XIX"  of  the  present  treaty. 

Article  XIII  of  the  same  treaty^  declares  further — 

The  Black  Sea  being  neutralized  according  to  the  terms  of  Article  XI, 
the  maintenance  or  establishment  upon  its  coast  of  military-marine  arsenals 
becomes  alike  unnecessary  and  purposeless. 

These  arrangements  were  modified  somewhat  by  the  subse- 
quent treaties  of  1871  and  1878,  but  the  general  principle  is 
preserved. 

The  term  ''neutralization"  has  likewise  been  applied  to  the 
agreement  of  1817  between  the  United  States  and  Great 
Britain  reducing  their  naval  forces  on  the  Great  Lakes. 
While  this  arrangement  has  proved  highly  satisfactory  and 
saves  the  enormous  cost  of  armaments,  it  can  hardly  be  called 
neutralization,  since  it  was  brought  about  merely  by  an  ex- 
change of  notes,  signifying  the  willingness  of  the  two  powers 
to  make  the  reduction  in  the  terms  stated. 

Straits  connecting  high  -seas  are  more  analogous  to  canals 
than  any  other  waterways,  yet  even  here  the  analogy  does  not 
carry  us  very  far.  By  treaty  of  .July  23,  1881,  between  the 
Argentine  Republic  and  Chile  the  Straits  of  Magellan  were 

a  These  articles  provided  for  light  ships  in  the  service  of  the  legations,  and  a  separate 
convention  between  Russia  and  Turkey  provided  for  the  maintenance  of  small  naval 
forces  on  the  Black  Sea  by  both  those  powers. 
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declared  neutral  and  the  contracting-  parties  bound  themselves 
not  to  erect  fortifications. 

For  many  years  Denmark  claimed  exclusive  jurisdiction 
over  the  sound  and  belts  through  which  the  Baltic  Sea  finds 
its  way  into  the  ocean.  Her  claims  rested  on  immemorial 
prescription  confirmed  by  many  treaties  with  various  maritime 
States.  The  rule,  however,  was  felt  to  be  contrary  to  the 
general  principles  of  international  law,  so  in  1857  Denmark 
signed  a  treaty  with  the  powers  of  Europe,  and  later  in  the 
same  y ear  with  the  United  States,  by  which  she  surrendered 
for  a  lump  sum  her  exclusive  territorial  rights  over  these 
waterways,  and  they  were  thrown  open  to  the  commerce  of 
the  world.  The  compensation  was  not  nominally  for  the  sur- 
render of  her  rights,  the  powers  being  reluctant  to  acknowl- 
edge the  principle,  but  for  the  maintenance  of  buoys  and 
lights  and  the  removal  of  obstructions. 

The  case  of  the  Dardanelles  and  the  Bosphorus  is  wholly 
anomalous,  and  grew  out  of  "  the  ancient  rule  of  the  Ottoman 
Empire,"  and  rests  at  present  upon  the  same  treaty  stipula- 
tions that  govern  the  Black  Sea.  These  straits  lie  wholly 
within  the  territory  of  the  Turkisk  Empire,  and  would  fur- 
nish a  very  close  analogy  to  a  maritime  canal  except  for  the 
fact  that  in  view  of  the  treaty  stipulations  above  given  the 
Black  Sea  can  not  be  regarded  as  an  open  sea  in  the  usual 
sense. 

When  we  come  to  the  consideration  of  maritime  canals,  the 
Suez  and  the  proposed  Panama  stand  alone.  The  analogy  be- 
tween them  is  very  striking.  (1)  Each  is  of  the  nature  of  an 
artificial  strait  connecting  two  seas;  (2)  each  lies  wholly  with- 
in the  territory  -of  one  power,  though  in  both  cases  almost  at 
the  extremity  of  the  territory  of  that  power;  (3)  in  each  case 
the  territorial  power  is  too  weak  to  finance  or  protect  the 
canal;  (4)  in  each  case  foreign  capital  has  had  to  undertake 
the  work  of  construction;  (5)  in  each  case  foreign  guaranties 
have  been  sought  and  conventions  entered  into  for  the  control 
of  the  respective  canals,  thus  giving  them  an  international 
character;  (6)  in  the  Suez  case  the  peculiar  position  of  Great 
Britian  in  Egypt  gives  her  practically  a  much  greater  voice 
in  the  control  of  the  canal  than  any  other  power,  while  in  t*he 
case  of  the  American  canal  the  United  States,  by  virtue  of 
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her  long  declared  policy  with  reference  to  the  American  con- 
tinents, claims  a  dominating  influence  in  any  canal  that  may 
be  cut  through  the  isthmus. 

In  view  of  this  analogy  no  discussion  of  the  Hay-Paunce- 
fote  treaty  would  be  complete  which  did  not  take  into  consid- 
eration England's  policy  in  regard  to  the  Suez  Canal.  Al- 
though constructed  by  French  engineers  and  mainly  with 
French  capital,  the  canal  passed  at  an  early  date  under  the 
commercial  control  of  England.  In  1875  more  than  three- 
fourths  of  the  commerce  that  passed  through  the  canal  was 
British.  Disraeli  therefore  was  quick  to  take  advantage  of 
the  financial  embarrassment  of  the  Khedive  and  purchased  for 
the  sum  of  £4,000,000  the  176,602  shares  held  by  him,  thus 
giving  England  a  controlling  voice  in  the  management  of  the 
canal.  The  outbreak  of  Arabi's  revolt  in  1882  was  the  occa- 
sion of  the  intervention  of  England  in  Egypt  and  the  military 
occupation  of  the  line  of  the  canal. 

In  a  circular  note  addressed  to  Paris,  Berlin,  Vienna,  Rome, 
and  St.  Petersburg,  January  3, 1883,  Earl  Granville  explained 
that  the  military  occupation  of  Egypt  was  only  temporary, 
and  suggested  as  a  permanent  arrangement  to  secure  the  free- 
dom of  the  canal  that  it  be  placed  under  international  control. 
Although  undisputed  mistress  of  the  situation,  England  con- 
tinued to  advocate  this  policy,  and  in  1885  the  principal  Euro- 
pean powers  sent  commissioners  to  Paris  to  draw  up  a  con- 
vention providing  for  the  freedom  of  the  canal  in  the  sense 
of  the  British  proposals.  The  Paris  commission  was  in  ses- 
sion from  March  30  to  June  13,  1885,  and  agreed  upon  the 
terms  of  a  convention  which  was  submitted  to  the  powers, 
but  was  not  finally  ratified  until  October  29,  1888,  and  then 
with  some  slight  modifications.  The  ratifications  were  ex- 
changed at  Constantinople.  The  terms  of  this  convention  are 
all  that  the  advocates  of  neutralization  could  wish.  The  fact 
has  been  generally  overlooked,  however,  that  Great  Britain 
signed  this  convention  with  an  important  reservation.  At 
the  last  sitting  of  the  Paris  commission,  June  13,  1885,  Sir 
Julian  Pauncefote  announced  that  the  British  delegates  felt  it 
their  duty  to  formulate  a  general  reservation  as  to  the  appli- 
cation of  the  treaty  in  so  far  as  its  provisions  might  be  incom- 
patible with  ' '  the  present  transitory  and  exceptional  condition 
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of  Egypt"  and  in  so  far  as  they  "  might  fetter  the  liberty  of 
action  of  their  Government  during  the  occupation  of  Egypt 
by  the  forces  of  Her  Britannic  Majesty."" 

This  reservation,  it  seems,  was  communicated  to  the  powers 
again  by  Lord  Salisbury  in  1887,  and  was  understood  to  be  a 
condition  of  the  signing  of  the  treaty  by  England/ 

It  was,  nevertheless,  lost  sight  of  until  the  British  Gov- 
ernment called  attention  to  it  again  during  the  war  between 
Spain  and  the  United  States.  On  July  1,  1898,  Mr.  Davitt 
made  inquiry  in  the  House  of  Commons  as  to  whether  the 
dela}T  of  the  Spanish  warships  at  Port  Said  was  in  violation 
of  the  Suez  Canal  convention.  To  this  question  Mr.  Curzon, 
the  under  secretary  for  foreign  affairs,  made  answer: 

The  provisions  of  the  Suez  Canal  convention  to  which  the  honorable 
member  refers  have  never  been  brought  into  operation.  The  question  of 
the  duration  of  stay  of  foreign  vessels  at  Port  Said  is  primarily  for  tho 
decision  of  the  Egyptian  Government,  and  there  has  doubtless  been  good 
reason  for  the  course  adopted  in  this  case.  c 

This  rather  surprising  statement  was  further  elucidated  a 
few  days  later  in  answer  to  another  question.  On  July  12 
Mr.  Bowles  inquired  whether  the  convention  of  1888  was  still 
in  existence  and  in  operation.  Mr.  Curzon  replied: 

The  convention  in  question  is  certainly  in  existence,  but,  as  I  informed 
the  honorable  member  in  answer  to  a  question  some  days  ago,  has  not 
been  brought  into  practical  operation.  This  is  owing  to  the  reserves  made 
on  behalf  of  Her  Majesty's  Government  by  the'  British  delegates  at  the 
Suez  Canal  Commission  in  1885,  which  were  renewed  by  Lord  Salisbury 
and  communicated  to  the  powers  in  1887.^ 

Since  the  British  occupation  of  Egypt  still  continues  and 
there  is  no  prospect  of  its  termination,  it  is  evident  that  the 
neutralization  of  the  Suez  Canal  can  not  be  regarded  as  com- 
plete, certainly  not  yet  as  absolutely  effective. 

When  we  come  to  consider  the  numerous  agreements  in 
regard  to  an  American  canal  we  tind  that  they  all  contemplate 
neutralization  of  one  form  or  another.  Prior  to  the  Hay- 
Pauncefote  treaty  the  most  important  agreement  was  the 
Clayton-Bulwer  treaty  of  1850. 

a  Parl.  Papers,  1885,  Egypt  No.  19;  Parl.  Debates,  4th  series,  V.  60,  799-800. 
&  Brit,  and  For.  State  Papers,  V.  79,  500. 
c  Parl.  Debates,  4th  series,  V.  60,  799-800. 
dParl.  Debates,  4th  Series,  V.  61,  667. 
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Into  the  intricacies  of  this  now  celebrated  treaty  and  the 
complications  to  which  it  gave  rise  (now  happily  ended)  it  is 
needless  to  enter.  Suffice  it  to  say  that  Mr.  Clayton  is  not 
to  be  censured,  when  all  the  circumstances  are  considered,  for 
the  principle  he  tried  to  establish  in  negotiating  the  treaty, 
but,  if  at  all,  for  his  failure  to  secure  beyond  the  perad- 
venture  of  misunderstanding  the  immediate  objects  of  the 
treaty.  No  candid  investigator  of  the  conditions  as  they  then 
stood,  when  the  treaty  was  negotiated,  can  fail  to  see  that 
England  had  all  the  advantages  on  her  side.  Her  position  on 
and  near  the  isthmus  was  practically  impregnable,  and  whether 
the  United  States  admitted  the  justice  of  her  claims  to  the 
Bay  Islands,  Honduras,  and  the  Mosquito  coast,  or  not,  she 
was  there  in  possession  and  we  were  not  in  a  position  to  oust 
her  by  force.  Mr.  Clayton,  therefore,  in  conceding  to  Great 
Britain  an  interest  in  the  canal  in  return  for  her  relinquish- 
ment  of  suzerainty  over  important  territory,  was  not  guilty 
of  error,  nor  of  a  violation  of  the  Monroe  doctrine,  for  the 
intent  of  the  treaty  was  really  to  leave  Great  Britain  weaker 
territorially  on  this  continent  than  before. 

Unfortunate^,  the  varying  interpretation  of  the  treaty  gave 
rise  to  controversies  of  long  standing.  Mr.  Blaine  thirty 
years  later  declared  that  the  treaty  had  been  "  misunderstand- 
ingly  entered  into,  imperfectly  comprehended,  contradictorily 
interpreted,  and  mutually  vexatious.'1  Unfortunate^,  Mr. 
Blaine  seems  to  have  been  obtusely  forgetful  of  the  fact  that 
the  controversies  to  which  he  referred  had  long  been  settled, 
while  he  was  raising  an  entirely  new  issue  in  his  efforts  to 
secure  a  modification  of  the  principle  of  neutralization,  about 
which  there  had  been  no  misunderstanding.  Mr.  Blaine  ex- 
pressed the  hope  that  Great  Britain  would  "concede  certain 
modifications,"  thus  admitting  the  validity  of  the  treaty. 

Mr.  Frelinghuysen  went  a  step  further  and  pronounced  the 
treaty  to  be  "voidable  at  the  pleasure  of  the  United  States." 
He  did  not  venture,  however,  to  declare  it  "void,"  great  as 
was  his  desire  to  have  it  out  of  the  way. 

Both  Blaine  and  Frelinghuysen  approached  the  subject 
from  the  wrong  point  of  view.  Their  arguments  were  disin- 
genuous, to  say  the  least,  and  were  without  logical  consistency 
or  moral  force.  At  any  rate,  so  far  from  bringing  about 
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the  desired  changes  in  the  treaty,  their  only  effect  was  to 
strengthen  the  British  Government  for  the  time  being  in  the 
determination  to  hold  us  the  more  strictly  to  the  terms  of  the 
Convention. 

Later  Mr.  Olney  in  a  review  of  the  situation  declared: 

Upon  every  principle  which  governs  the  relations  to  each  other,  either 
of  nations  or  of  individuals,  the  United  States  is  completely  estopped  from 
denying  that  the  treaty  is  in  full  force  and  vigor.  If  changed  conditions 
now  make  stipulations,  which  were  once  deemed  advantageous,  either 
inapplicable  or  injurious,  the  true  remedy  is  not  in  ingenious  attempts  to 
deny  the  existence  of  the  treaty  or  to  explain  away  its  provisions,  but  in  a 
direct  and  straightforward  application  to  Great  Britain  for  a  reconsidera- 
tion of  the  whole  matter. 

Jt  was  precisely  in  this  spirit  that  the  Hay-Pauncefote 
Treaty  was  negotiated.  The  original  draft,  February  5, 1900, 
provided  for  a  neutralized  canal,  and  adopted  rules  substan- 
tially in  accord  with  those  of  the  Constantinople  convention 
of  1888.  The  Senate,  however,  amended  the  treat}^  in  three 
important  particulars:  (1)  After  the  mention  of  the  Clayton- 
Bulwer  convention  in  the  beginning  of  the  second  article  was 
inserted  the  clause  "which  convention  is  hereby  superseded;" 
(2)  a  paragraph  was  inserted  declaring  that  the  restrictions  in 
the  regulations  governing  the  use  of  the  canal  should  not 
"apply  to  measures  which  the  United  States  may  find  it  nec- 
essaiy  to  take  for  securing  by  its  own  forces  the  defense  of 
the  United  States  and  the  maintenance  of  public  order;"  (3) 
the  article  providing  for  the  adherence  of  other  powers  was 
cut  out  entirely. 

The  British  Government  refused  to  accept  these  amend- 
ments, and  a  year  elapsed  before  an  agreement  was  reached. 
The  revised  treaty,  which  was  ratified  by  the  Senate  Decem- 
16,  1901,  was  a  compromise  between  the  original  draft  and 
the  Senate  amendments.  Article  I  abrogates  the  Clayton- 
Bulwer  treaty.  Article  II  provides  that  the  canal  may  be 
constructed  under  the  auspices  of  the  United  States  and  shall 
be  under  Us  exclusive  management.  Article  III  declares 
that  "the  United  States  adopts"  as  the  basis  of  neutralization 
substantially  the  rules  of  the  Constantinople  convention.  It 
omits  from  these  rules,  however,  the  clause  "in  time  of  war 
as  in  time  of  peace,"  and  the  entire  rule  forbidding  fortifica- 
tions. Article  IV  provides  "that  no  change  of  territorial 
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sovereignty  or  of  the  international  relations  of  the  country  or 
countries  traversed  by  the  beforfementioned  canal  shall  aflVct 
the  general  principle  of  neutralization  or  the  obligation  of 
the  high  contracting  parties  under  the  present  treaty."  The 
article  inviting  the  adherence  of  other  powers  is  omitted. 

It  is  evident  that  the  Hay-Pauncefote  Treaty  does  not 
establish  the  neutralization  it  professes.  In  the  first  place, 
Jill  other  treaties  effecting  neutralization  are  placed  under  the 
collective  guaranty  of  a  number  of  powers,  while  the  Hay- 
Pauncefote  Treaty  declares  that  "The  United  States  adopts," 
etc.  Secondly,  this  declaration  establishes  an*  obligation  to 
England  alone.  No  other  power  has  the  right  to  demand  the 
observance  of  the  rules,  further  than  equality  of  treatment. 
In  the  third  place,  the  fact  that  a  clause  forbidding  fortifica- 
tions was  inserted  in  the  first  draft  and  after  full  discussion 
deliberately  omitted  from  the  revised  treaty  leaves  the  United 
States  free,  by  implication  certainly,  to  fortify  the  canal  in 
case  of  emergency.  Such  would  seem  to  be  the  British  view 
of  the  treaty,  as  expressed  in  a  memorandum  l?y  Lord 
Landsdowne,  August  3,  1901,  communicated  to  Mr.  Hay 
through  Lord  Pauncefote.  He  says: 

I  understand  that  by  the  omission  of  all  reference  to  the  matter  of 
defense  the  United  States  Government  desires  to  reserve  the  power  of 
taking  measures  to  protect  the  canal,  at  any  rate  when  the  United  States 
may  be  at  war,  from  destruction  or  damage  at  the  hands  of  an  enemy  or 
enemies.  *  *  * 

I  aftt'riot  prepared  to  deny  that  contingencies  may  arise  when  not  only 
from  a  national  point  of  view,  but  on  behalf  of  the  commercial  interests 
of  the  whole  world,  it  might  be  of  supreme  importance  to  the  United 
States  that  they  should  be  free  to  adopt  measures  for  the  defense  of  the 
canal  at  a  moment  when  they  were  themselves  engaged  in  hostilities. 

In  the  fourth  place,  the  omission  of  the  clause  "in  time  of 
war  as  in  time  of  peace,"  leaves  the  United  States  free,  by 
implication  at  least,  to  modify  or  suspend  in  time  of  war  the 
rules  governing  the  use  of  the  canal. 

These  modifications  of  the  Convention  of  1888  are  a  distinct 
departure  from  the  principle  and  practice  of  neutralization. 
It  is  not  probable  that  the  United  States  will  resort  to  fortifi- 
cations. Expert  military  opinion  seems  to  be  opposed  to  such 
a  course. 
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Col.  Peter  0.  Hains,  in  a  paper  before  the  American  Acad- 
emy of  Political  and  Social  Science,  February  27,  1901 
(printed  in  Senate  Doc.  199,  56th  Cong.,  2d  sess.),  said: 

An  adequate  defense  of  a  fortified  isthmian  canal  can  be  made  in  no 
other  way  than  by  providing  a  navy  of  sufficient  power  to  control  the  seas 
at  either  terminus.  With  such  a  navy  at  our  command  the  canal  needs 
no  fortifications. 

Admiral  Dewe}T  expressed  himself  equally  emphatically  on 
this  point  in  an  interview.  He  said: 

Fortifications?  Why,  of  course  not.  As  I  understand  it,  the  canal  is  to 
be,  and  should  be,  a  neutralized  commercial  pathway  between  the  two 
great  oceans.  To  fortify  it  would  simply  result  in  making  it  a  battle  ground 
in  case  of  war.  Fortifications  would  be  enormously  expensive  and  ought 
not  to  be  erected.  Our  fleets  will  be  a  sufficient  guaranty  of  the  neutrality 
and  safety  of  the  canal  in  time  of  war  as  well  as  in  time  of  peace. 

The  fact  that  the  conditions  of  the  Suez  and  Panama  canals 
are  so  similar,  and  that  the  Hay-Pauncefote  treaty  professes 
to  adopt  the  Constantinople  Convention  of  1888  as  its  model, 
would  seem  to  point  to  the  conclusion  that  the  status  of  the 
two  canals  will  ultimately  be  the  same.  Neither  convention 
is  entirely  satisfactory  to  the  advocates  of  neutralization.  The 
terms  of  the  Constantinople  Convention  are  sufficiently  ex- 
plicit, but  England  has  a  loophole  through  which  to  escape  in 
the  reservation  quoted  above,  which  practically  suspends  the 
treaty  during  her  military  occupation  of  Egypt,  which  is 
likely  to  continue  indefinitely.  The  terms  of  the  Hay-Paunce- 
fote treaty,  on  the  other  hand,  are  so  ambiguous  that  the 
United  States  will  have  pretty  much  her  own  way  in  regard 
to  the  Panama  Canal.  The  only  check  upon  our  action  is  Eng- 
land, and  so  long  as  England  maintains  a  free  hand  in  the  con- 
trol of  the  Suez  Canal,  she  will  probably  not  be  disposed  to 
hold  us  to  a  strict  interpretation  of  the  Hay-Pauncefote  treaty, 
for  the  conditions  of  the  Suez  and  Panama  canals  are  so  simi- 
lar that  any  rule  that  may  be  developed  in  the  one  case  will 
in  all  likelihood  be  applied  in  the  other.  Whether  the  inter- 
ests of  England  and  of  the  United  States  will  be  best  sub- 
served by  adopting  policies  of  exclusive  control  and  fortification 
can  be  determined  by  experience  alone.  The  great  majority 
of  writers  on  the  subject  are  strong  advocates  of  neutraliza- 
tion, and  this  principle  is  certainly  in  line  with  the  general 
tendencies  of  international  law. 


THK    HAY-I'ArNCKFOTK    TREATY.  303 

It  is  thus  evident  that  the  Ilay-Paimcefote  treaty  docs  not 
offer  a  final  solution  of  the  canal  problem.  The  future  status 
of  an  American  canal  at  loa>t  U  wholly  a  matter  of  speculation. 
The  facts  of  the  case  arc  that  we  are  about  to  build  a  canal 
which  will  be  a  most  vital  point  in  our  line  of  defense.  In 
case  of  war  with  any  power  other  than  England,  England's 
attitude  being  friendly,  the  canal  would  probably  be  a  source 
of  small  danger.  But  in  the  event  of  war  with  England,  with- 
out the  guaranty  of  other  powers,  the  treaty  would  go  to  the 
winds,  and  the  canal  would  undoubtedly  be  the  center  of  at- 
tack. Since  this  is  a  possible  contingency,  the  construction 
of  a  canal  adds  to  the  demand  for  increased  naval  strength. 
Hut  while  we  should  be  prepared  for  all  emergencies,  we  look 
forward  with  confidence  not  only  to  a  continuance  of  the  pres- 
ent cordial  relations  between  England  and  the  United  States, 
but  also  to  a  further  reknitting  together  of  the  two  great 
branches  of  the  Anglo-Saxon  race  in  bonds  of  peace  and  inter- 
national sympathy — in  a  union  not  cemented  by  any  formal 
alliance,  but  based  on  community  of  interests  and  aims — a 
union  that  constitutes  the  highest  guaranty  of  the  political 
stability  and  moral  progress  of  the  world. 


